
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF ALABAMA 

 

In re:      ) 

      ) 

JERRY LEE HOLMES and    ) Case No. 11-02959 

CYNTHIA HOLMES,   )     

      ) 

 Debtors.    ) 

 

 

ORDER OVERRULING OBJECTION TO CLAIM OF EXEMPTION 

AND DENYING MOTION TO MODIFY 

 

 

 Debtor Jerry Holmes was injured on the job postpetition, near the completion of his 

Chapter 13 plan, and thus has a worker’s compensation claim against his employer.  The 

question is whether he can claim the worker’s compensation claim as exempt and whether his 

confirmed plan should be modified to capture any proceeds from that claim.  For the reasons set 

out below, the Court finds that the worker’s compensation claim is exempt and there is no cause 

at this point to modify his plan.    

 Debtor Jerry Holmes has a confirmed Chapter 13 plan with only $1,552.70 remaining in 

plan payments.  The plan does not pay unsecured creditors in full.  Mr. Holmes was injured on 

the job in late 2016 and filed a worker’s compensation suit in circuit court in early February 

2017.  He amended his Schedules B and C in January 2017 to list the claim as an asset and claim 

it as exempt.  The Chapter 13 trustee filed an objection to the claim of exemption and moved to 

modify the confirmed plan to include the worker’s compensation claim as property of the estate 

subject to payment to creditors.  The debtor objected to the trustee’s motion to modify, 

contending that the worker’s compensation claim is exempt under Alabama law.   

This Court has previously held that, pursuant to Bankruptcy Code § 1329(a), once the 

debtor has completed plan payments the plan cannot be modified to capture an unliquidated 
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claim.  In response, the Chapter 13 trustee now routinely files “motions to modify” in cases 

where the debtor has an unliquidated claim, and the Court routinely grants these motions.  The 

wrinkle here is the exempt nature of the worker’s compensation claim. 

 Under Bankruptcy Code § 1306(a), causes of action which arise postpetition are part of a 

Chapter 13 bankruptcy estate.  In re Waldron, 536 F.3d 1239 (11th Cir. 2008).  However, under 

Bankruptcy Code § 522(b)(1) the debtor may exempt certain assets from property of the estate.  

Alabama has opted out of the federal exemptions, so Mr. Holmes is entitled to the exemptions he 

can claim under Alabama state law.  11 U.S.C. § 522(b)(2); Ala. Code § 6-10-11 (1975).  

Alabama Code § 25-5-86(2) provides:   

Claims for compensation, awards, judgments, or agreements to pay 

compensation owned by an injured employee or his or her dependent shall not be 

assignable and shall be exempt from seizure or sale or garnishment for the 

payment of any debt or liability. 

 

Bankruptcy Judge Williams in the Middle District of Alabama has held in the context of 

a Chapter 7 that worker’s compensation claims are thus exempt under Alabama law, and 

this Court agrees.  In re Baker, 2006 WL 2079919 (Bankr. M.D. Ala. 2006).   

 Under Bankruptcy Code § 1329, the trustee must show “cause” for post- 

confirmation modification of a plan.  In the usual situation of a non-exempt tort claim 

which arose postconfirmation, the problem is that the plan no longer meets the “best 

interests of creditors” hypothetical liquidation test of Bankruptcy Code § 1325(a)(4).  

That subsection requires a plan to pay unsecured creditors at least what they would 

receive if the debtor’s estate were liquidated under Chapter 7.  Here, that test does not 

provide cause for modification of the plan; since Mr. Holmes’s worker’s compensation 

claim is exempt under Alabama law, it would not provide any recovery for unsecured 

creditors in a hypothetical Chapter 7 liquidation.  “If the property is not property of the 
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estate or is exempt, it is not included in the calculation of what creditors would receive in 

a hypothetical Chapter 7 liquidation.”  In re McAllister, 510 B.R. 409, 416 (Bankr. N.D. 

Ga. 2014).   

Bankruptcy Code §§ 1325(b) imposes another test which may be cause for 

modification.  Section 1325(b)(1) provides, in summary, that the plan must either pay 

unsecured creditors in full or provide for all of the debtor’s “projected disposable 

income” to be paid for the applicable commitment period.   

 Under Bankruptcy Code § 1325(b)(2), the term “disposable income” means “the 

current monthly income received by the debtor (other than child support payments, foster 

care payments, or disability payments for a dependent child),” minus necessary 

expenditures as further defined.  “Current monthly income” is the average monthly 

income from all sources over the six months prepetition regardless of whether the income 

is taxable; the definition specifically excludes Social Security benefits but does not 

exclude worker’s compensation benefits.  11 U.S.C. § 101(10A).  Projected disposable 

income should not be determined mechanically based on past income but on a forward-

looking basis which takes into account anticipated changes.  Hamilton v. Lanning, 560 

U.S. 505 (2010).   

Some courts which have addressed this issue have found that worker’s 

compensation payments which are exempt under state law may nevertheless be 

considered as part of the debtor’s disposable income, although they did so under the 

broader definition of “disposable income” in § 1325(b) prior to its amendment in 2005.  

See, e.g., In re Tolliver, 257 B.R. 98 (Bankr. M.D. Fla. 2000); In re Minor, 177 B.R. 576 

(Bankr. E.D. Tenn. 1995). 
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Under Alabama law, several types of worker’s compensation claims provide for 

regular periodic payments:  temporary total disability, temporary partial disability, 

permanent partial disability, permanent total disability, and death.  Ala. Code §§ 25-5-57, 

25-5-60.  The amounts of compensation payable periodically can be paid in one or more 

lump sum payments only with circuit court approval.  Ala. Code § 25-5-83. 

At the hearing on this matter, both debtor’s counsel and trustee’s counsel agreed, 

and the Court so finds, that any lump sum settlement paid to the debtor on his worker’s 

compensation claim would not qualify as “current monthly income” under § 101(10A) or 

as part of the debtor’s projected disposable income under § 1325(b) because it would not 

be received on a regular basis and would not be received in the future.  The parties also 

agreed, and the Court so finds, that any temporary total or other worker’s compensation 

payments received by the debtor on a regular periodic basis would be included in “current 

monthly income” and “projected disposable income.”  The debtor is under a continuing 

duty to amend Schedule I to reflect any increases in his income.  11 U.S.C. § 521(a)(1); 

Ajaka v. Brooksamerica Mortg. Corp., 453 F.3d. 1339, 1344 (11th Cir. 2006).   

 For the reasons set out above, the Court finds that the potential future receipt by 

debtor Jerry Holmes of a lump sum settlement of his worker’s compensation claim is not 

cause to modify his plan postconfirmation.  There is no indication at this point that the 

debtors’ current monthly income or projected disposable income has increased such that 

the plan payments should be modified.  The Court thus denies the Chapter 13 trustee’s  
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motion (doc. 49) to modify the plan and overrules the trustee’s objection (doc. 52) to the 

debtor’s claim of exemption for his worker’s compensation claim.    

Dated:  March 17, 2017 
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