UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF ALABAMA

IN RE:

CHARLES K. BRELAND, JR.,
CASE NO. 24-1037-JCO

Plaintiff, Removed from the Circuit Court of
Baldwin County, Alabama

CV-2024-901226
V.

ROBERT M. GALLOWAY, and
GALLOWAY, WETTERMARK & RUTENS, LLP,

Defendants.

ORDER

This matter came before the court on the Sua Sponte Order Setting Hearing For Parties to
Show Cause Why This Court Should Not Abstain And Remand, along with Charles K. Breland’s
Motion for Remand or Abstention, and the Response of Robert M. Galloway and Galloway,
Wettermark & Rutens, LLP in opposition to abstention and remand. (Docs. 7, 13, 14). Upon
consideration of the pleadings, the briefs, and the record, this Court finds good and reasonable
grounds exists to abstain and remand the Removed Action to the Alabama Circuit Court for the

reasons below.

PROCEDURAL HISTORY AND FACTUAL BACKGROUND

The Plaintiff/Debtor, Charles K. Breland, Jr, (“Breland”) is no stranger to bankruptcy court.

He filed a Chapter 11 bankruptcy (“Breland I’) on March 9, 2009. (Bankr. S.D. Ala., Case No. 09-
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11139).! Hudgens & Associates LLC and Equity Trust Company as Custodian for the Benefit of
David E. Hudgens IRA No. 41458 (the “Hudgens Creditors”), filed claims in the case. (Breland I,
ECF Claim Nos. 23, 24, 25). Attorney Robert M. Galloway was employed as counsel for Breland
in Breland 1.2 Following negotiations between the parties, the Breland I Chapter 11 Confirmed
Plan provided as follows with regard to the Hudgens Creditors:

Claim No. 24 shall be paid $0.00. Claim Nos. 23 and 25-1 shall be Allowed in the
cumulative amount of $2,580,000,of which $1,080,000 shall be paid on the
Distribution Date from the Consideration. The $1,500,000 balance, together with
interest from the Confirmation Date at the rate of 6% per annum, shall be paid on
or before December 31, 2011 in accordance with the terms of terms of a promissory
note and mortgage to be agreed upon by the parties. The Debtor shall execute and
deliver said promissory note and mortgage to his attorney Robert M. Galloway
immediately upon confirmation of the Plan. On the Distribution Date, Mr.
Galloway shall record said mortgage in the real property records maintained in the
Office of the Judge of Probate of Mobile County, Alabama and shall deliver said
promissory note to David E. Hudgens as agent for Hudgens & Associates LLC and
Equity Trust Company as Custodian for the benefit of David E. Hudgens IRA No.
41458.

(Breland I, doc. 462-1 at 9).

Breland made the initial payment required by the Breland I Plan but refused to give the
Hudgens Creditors security or make subsequent payments. As a result of Breland’s failure to
comply with his payment obligations, the Hudgens Creditors sought post-confirmation
enforcement of the Breland I Plan provision in the Circuit Court of Mobile County, Alabama and
obtained a judgment for $2,189,342.96 on March 24, 2016.> Breland then filed another Chapter

11 Bankruptcy on July 8, 2016 (“Breland II”). (Bankr. S.D. Ala. No. 16-2272).* After a long,

2 The CM/ECF database also reflects that Robin Bryan Cheatham, Victoria W. Baudier, and Lisa Merz Hedrick
were also employed to represent the Debtor during the pendency of Breland 1.

3 Equity Trust Company as Custodian for the Benefit of David E. Hudgens IRA No. 41458 and Hudgens & Associates
LLC v. Charles K. Breland, Circuit Court of Mobile County, Alabama Case No. CV-2014-900631. The Judgment
entered on March 24, 2016. See In re Breland, Bankr. S.D. Ala. Case No. 16-2272 (“ Breland II), doc. 138 at 3 §10).
4 The Breland I bankruptcy case was closed on October 7, 2016.
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arduous, and contentious process, a Chapter 11 Plan was confirmed allowing for estimation and
future disposition of the Hudgens Creditors’ Claims. (Breland II, doc. 2287). The Plan states in
part,

Except as otherwise provided in this Plan or the Confirmation order
and except to enforce to the rights accorded under the terms of this Plan, on
or after the Effective Date, all persons who have held, currently hold or may
hold a debt, claim or interest satisfied pursuant to the terms of this Plan shall
be permanently enjoined from taking any of the following actions on account
of any such debt, claim, or interest: (1) commencing or continuing in any
manner any action or other proceeding against the Debtor, the Breland
Entities and the Debtor’s counsel, their successors, owners, shareholders,
members or their property; (2) enforcing, attaching, collecting or recovering
in any manner any judgment, award, decree or order against the Debtor, the
Breland Entities, and Debtor’s counsel. . . (3) creating, perfecting or enforcing
any lien or encumbrances against the Debtor, the Breland entities, and
Debtor’s Counsel . . . ; (4) commencing or continuing any action, in any
manner, in any place that does not comply with or is inconsistent with the
provisions or this Plan or the Confirmation Order. Any person injured by any
willful violation of such injunction, after notice . . .of the alleged violation and
of a request to cease such violation that is not thereafter immediately ceased,
shall recover actual damages, including costs and attorney’s fees, and in
appropriate circumstance, may recover punitive damages, from the willful
violator.

Notwithstanding anything stated to the contrary . . . the rights of the
Hudgens Creditors to collect the balance of their Allowed Claim if any, in the event
the assets set apart for them . . . are insufficient shall be excluded from said
discharge, satisfaction of claims, and injunction; further except as provides in this
Plan, Hudgens Creditors and David Hudgens are entitled to the same injunction and
remedies as to Debtor and Breland entities . . .

(Id. at 19.)

and
... The Court shall retain jurisdiction of this case:

7.1 To determine the allowance or disallowance of any the amount,
priority, validity and dischargeability of claims and interests.

7.2 To interpret the Plan and hear all disputes arising in connection with
execution of the Plan

7.3 To fix and approve allowances of compensation and other
administrative expenses, including, if appropriate, payments to be made in
connection with this Plan.

3

Case 24-01037 Doc 95 Filed 07/11/25 Entered 07/11/25 14:52:10 Desc Main
Document  Page 3 of 13



7.4  To decide controversies and disputes arising under or in connection
with the Plan.

7.5. To correct any defect, cure any omission, or reconcile and
inconsistency in the Plan, and to modify or amend the Plan.

7.6.  To enforce all causes of action which may exist on behalf of the
Debtor.

7.7.  To issue any order, process or judgment necessary or appropriate to
carry out the provision of the Plan.

(Id. at 21.)

Breland and the Hudgens Creditors thereafter entered into a Settlement Agreement
(“Agreement”) which included terms for future payment of a negotiated amount to the Hudgens
Creditors.> The Agreement stated that it “resolved all claims, defenses, objections, and/or disputes
between the Movants through the date of execution” and that releases would be executed,
“covering all acts and omissions through the date the settlement documents are executed and
delivered, whether or not causes of action have accrued on such acts or omissions . . .” (Breland
II, doc. 2562 at 20, 24). The November 3, 2023 Order approving the Agreement (“Compromise
Order”) states that if either party breaches its obligations thereunder, it would be responsible for
“all costs incurred by the other party as a result, including reasonable attorneys' fees as determined
by the Bankruptcy Court, which will retain jurisdiction to enforce the Agreement.” (Breland II,
doc. 2634 at 19).

Consistent with the Agreement, a Release was executed by Breland and various related
entities, on November 6, 2023, releasing the Hudgens Creditors (including David E. Hudgens)

from:

51t provided for payments to the Hudgens Creditors in the amount of $3,250,000.00, with $450,000.00 to be paid from
the escrowed reserve funds, with the balance of $2,800,000.00 with interest at the rate of 8.5% per annum from August
25,2023, costs, and attorneys’ fees (if any) to be paid by December 31,2024, potential discounts for early payment,
and other provisions related to retention of mortgage interests in property and related matters as provided therein.
(Doc. 2562, 12-24).
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any and all claims, demands, obligations, liability, actions, causes of actions, suits
at law or in equity of whatsoever kind or nature, whether based in tort, contract,
warranty, or other theory of recovery, and whether for compensatory or punitive
damages, known or unknown, which Releasors have or may have against the
Releasees with respect to any act or omission through the date of the execution
hereof (the “Causes of Action”), whether or not such Causes of Action have accrued
on such actions or omissions and whether or not such Causes of Action are
characterized as setoffs, recoupments, permissive counterclaims, compulsory
counterclaims, or otherwise . . .

(AP doc. 16-1).

On or about August 28, 2024, Charles K. Breland, Jr. by and through counsel, Attorney
Harry B. Still, III, commenced State Court Litigation against Robert M. Galloway, Galloway,
Wettermark & Rutens, LLP, and David Hudgens, individually, in the Circuit Court of Baldwin
County Alabama.® (AP doc. 1-1). Breland’s claims arise from the 2009 Breland I bankruptcy,
including Breland’s contentions that the Defendants made misrepresentations and conspired to
defraud him in obtaining confirmation of the Breland I Plan with regard to the Hudgens Creditors.
1d.

Hudgens timely removed the State Court Litigation to this Court under 28 U.S.C. §1452(a).
The Notice of Removal alleged that this Court has jurisdiction pursuant to 28 U.S.C.§1334
because: (1) the Removed Action arises directly from Breland’s bankruptcy case; (2) the Removed
Action, defenses to it, and the award of costs, including attorneys’ fees, and sanctions against
Breland for breach of the Agreement with Hudgens will have an impact on the Breland II
bankruptcy estate; and (3) it retained jurisdiction to interpret and enforce the Compromise Order.
(AP. doc.1 at 4). Robert M. Galloway, Galloway Wettermark & Rutens, LLP (collectively, the

“Galloway Defendants”), consented to removal of the state court litigation and requested dismissal

¢ Circuit Court of Baldwin County, Alabama, Case No. 24-901226.
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on the grounds that Breland’s purported claims against them were precluded under the Alabama
Legal Services Liability Act’s two-year statute of limitation and a four-year statute of repose for
all claims. (AP docs. 3, 5).

Hudgens filed Motions for Sanctions against Breland and his counsel based upon violations
of the Settlement Agreement and Release in Breland II. (AP docs. 18, 24, 25). This Court found
that it had jurisdiction to adjudicate whether Breland’s inclusion of David Hudgens as a Defendant
in the State Court Litigation violated the Settlement Agreement, Compromise Order, and Release
in the Breland II and reserved its decision on whether to abstain and remand until after ruling on
Hudgens’ Motions. (Docs. 18, 25, 36). After a full evidentiary hearing, David Hudgens was
dismissed from the litigation with prejudice and sanctions were imposed on Breland and his
counsel. (Doc. 61.) Thereafter, a Supplemental Order was entered allowing the remaining parties
to brief the issue of whether this Court should abstain and remand the remaining claims against
Robert M. Galloway and Galloway, Wettermark and Rutens, LLP. (AP doc. 63). This issue is now
ripe for adjudication as the briefing deadline has expired and the Court finds that no further hearing

is necessary.’

ANALYSIS

Bankruptcy courts are courts of limited jurisdiction and must assess their authority to
adjudicate matters brought before them. 28 U.S.C. §1134(b); 28 U.S.C. 157; In re Toledo, 170
F.3d 1340 (11th Cir.1999) (citing Celotex Corp. v. Edwards, 514 U.S. 300, 115 S.Ct. 1493, 131

L.Ed.2d 403 (1995)); In re Shortsleeve, 349 B.R. 297 (Bankr. M.D. Ala. 2006). Federal district

" The Supplemental Order (AP doc. 63) provided in part that, “Upon expiration of the briefing deadline, the Court
may in its discretion set the matter for hearing or take the matter under advisement and issue a ruling without further
notice or hearing.”
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courts have original and exclusive jurisdiction over all “cases under title 11,” and original but not
exclusive subject matter jurisdiction over all civil proceedings “arising under” Title 11, or “arising
in” or “related to” cases under Title 11. 28 U.S.C. §1334; In re United Container LLC, 284 B.R.
162, 168 (Bankr. S.D. Fla. 2002)(noting federal courts are courts of limited jurisdiction which may
only hear cases that they have been authorized to hear by the Constitution or the Congress of the
United States). Federal district courts may refer cases under Title 11 and any or all proceedings
arising under Title 11 or arising in or related to a case under Title 11 to the bankruptcy judges for
the district. 28 U.S.C. 157. Thus, bankruptcy courts have limited jurisdiction to hear the following
types of matters: (1) cases under Title 11; (2) proceedings arising under Title 11; (3) proceedings
arising in a case under Title 11; and (4) proceedings related to a case under Title 11 and certain

other matters under section 327 of the Bankruptcy Code.

Mandatory Abstention

A core proceeding is one in which the matter at issue is one which “ could arise only in
bankruptcy.” In re Allied Sign Co., Inc., 280 B.R. 688, 691 (Bankr. S.D. Ala. 2001)(citing In re
Toledo, 170 F.3d 1340, 1345 (11th Cir.1999). Congress did not intend for bankruptcy courts to
hear matters just because a debtor is somehow involved. In re Efron, 535 B.R. 505, 511 (Bankr.
D.P.R. 2014), aff'd, 529 B.R. 396 (B.A.P. Ist Cir. 2015). The Bankruptcy Code provides,

Upon timely motion of a party in a proceeding based upon a State law claim
or State law cause of action, related to a case under title 11 but not arising under
title 11 or arising in a case under Title 11, with respect to which an action could not
have been commenced in a court of the United States absent jurisdiction under this
section, the district court shall abstain from hearing such proceeding if an action is
commenced, and can be timely adjudicated in a State forum of appropriate
jurisdiction . . .
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28 U.S.C. §1334(c)(2).

Thus, 28 U.S.C. §1334(c)(2), requires bankruptcy courts to abstain from hearing a State
law claim if the following circumstances exist: (1) the claim has no independent basis for federal
jurisdiction, other than §1334(b); (2) the claim is a non-core proceeding (that is, it is related to a
case under title 11 but does not arise under or arise in a case under Title 11); (3) an action has been
commenced in state court; and (4) the action could be adjudicated timely in state court. In re United
Petroleum Grp., Inc., 311 B.R. 307, 311 (Bankr. S.D. Fla. 2004). The Eleventh Circuit has held
that §1334(c)(2) applies to state-law claims that have been removed to federal court under
§1452(a). Christo v. Padgett, 223 F.3d 1324, 1331 (11th Cir.2000).

Courts evaluating malpractice actions by debtors against professionals retained in
bankruptcy proceedings have held that such matters are “core proceedings” as they “arise” in the
context of the bankruptcy. Carter v. Rodgers, 220 F.3d 1249(11th Cir. 2000)(noting that the
‘arising in a case’ category generally involves matters that could arise only in bankruptcy); Heck—
Dance v. Cardona—Jimenez, 102 Fed.Appx. 171 (Ist Cir.2004)(finding that the Court had
jurisdiction of malpractice claim against bankruptcy attorney under §1334(b)); Grausz v.
Englander, et al., 321 F.3d 467, 471-472 (4th Cir.2003)(explaining that debtors' legal malpractice
claim was a claim “arising in” Title 11 for purposes of federal jurisdiction since the proceeding
would have no practical existence but for the bankruptcy); Southmark Corp. v. Coopers &
Lybrand, et al., 163 F.3d 925 (5th Cir.1999)(holding that state law malpractice claim was within
bankruptcy court's core jurisdiction); Billing v. Ravin, Greenberg & Zackin, P.A., 22 F.3d 1242
(3d Cir.1994)(finding that jurisdiction was proper under §1334 and agreeing with the district
court’s determination that the debtors' malpractice claims arose under Title 11); Walsh v.

Northwestern Nat’l Ins. Co., 51 F.3d 1473, 1476 (9th Cir.1995)(holding Trustee’s claims against
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insurance company that issued surety bond was a core proceeding as such matter involved
administration of the estate); Sanders Confectionery Products, Inc. v. Heller Fin., Inc., 973 F.2d
474, 483 (6th Cir.1992)(“ A core proceeding either invokes a substantive right created by federal
bankruptcy law or one which could not exist outside of the bankruptcy™).

Breland’s State Court Complaint in the Removed Action alleges malpractice by Attorney
Galloway in his capacity as court-approved bankruptcy counsel in connection with the Breland I
plan confirmation. Such purported claims originated in conjunction with the Breland I bankruptcy
and would not exist but for the bankruptcy. Thus, Breland’s claims “arose” in the context of the
2009 bankruptcy. According, this Court finds consistent with the Circuit Court decisions cited
above, that Breland’s malpractice claim against his bankruptcy counsel is a core proceeding and

abstention is not mandatory.

Permissive Abstention

Even when mandatory abstention is not required, bankruptcy courts may decline to
consider certain matters under the doctrine of permissive abstention. Courts can permissively
abstain from hearing a particular proceeding arising under Title 11 or arising in or related to cases
under Title 11 in, “the interest of justice, or in the interest of comity with State courts or respect
for State law.” 28 U.S.C.§1334 (c)(1). The Eleventh Circuit has noted that, “[t]he usual
articulation of the test for determining whether a civil proceeding is related to bankruptcy is
whether the outcome of the proceeding could conceivably have an effect on the estate being
administered in bankruptcy.” In re Lemco Gypsum, Inc., 910 F.2d 784, 788 (11th Cir.1990).
Courts evaluating whether permissive abstention is appropriate have considered various factors

including: (1) the effect of abstention on the efficient administration of the bankruptcy estate; (2)
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the extent to which state law issues predominate over bankruptcy issues; (3) the difficulty or
unsettled nature of the applicable law; (4) the presence of a related proceeding commenced in state
court or other non-bankruptcy court; (5) the basis of bankruptcy jurisdiction, if any, other than 28
U.S.C. §1334; (6) the degree of relatedness or remoteness of the proceeding to the main bankruptcy
case; (7) the substance rather than form of an asserted “core” proceeding; (8) the feasibility of
severing state-law claims from core bankruptcy matters to allow judgments to be entered in state
court with enforcement left to the bankruptcy court; (9) the burden on the bankruptcy court's
docket; (10) the likelihood that the commencement of the proceeding in bankruptcy court involves
forum shopping by one of the parties; (11) the existence of a right to a jury trial; and (12) the
presence in the proceeding of non-debtor parties. In re United Container LLC, 284 B.R. 162, 176—
77 (Bankr. S.D. Fla. 2002); see also, Vision Bank v. Platinum Invs., LLC, WL 2144547 (S.D. Ala.
May 11, 2011)(citing, Retirement Sys. of Ala. v. Merrill Lynch & Co., 209 F.Supp.2d 1257 (M.D.
Ala 2002); St. Vincent's Hosp. v. Norrell (In re Norrell), 198 B.R. 987 (Bankr.N.D.Ala.1996)).
These factors are applied flexibly depending on their relevance and importance under the particular
circumstances of each case. Cassidy v. Wyeth—Ayerst Laboratories Div. of American Home
Products Corp., 42 F.Supp.2d 1260, 1263 (M.D.Ala.1999)(citing Matter of Chicago, Milwaukee,
St. Paul & Pacific R.R. Co., 6 F.3d 1184, 1189 (7th Cir.1993)).

An analysis of the relevant factors in this case supports permissive abstention. The first
and most compelling factor is that Breland’s purported claims will not have any effect whatsoever
on the administration of the Breland I Estate. Breland I was filed in 2009, closed in 2016, and is
essentially ancient history. Even Breland II, which is not the case in which Breland’s purported
claim arose, is well past confirmation and would not be affected by the state court’s adjudication

of the Removed Action. The second factor also weighs in favor of abstention as Breland alleges
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violations of the Alabama Legal Services Liability Act (‘ALSLA”).® Although bankruptcy courts
may apply state law, such undertaking is only warranted when there will be an effect on the
bankruptcy estate. The third factor also supports abstention because although ALSLA is not
necessarily difficult or unsettled in nature, Breland’s pleadings reflect an intent to challenge the
constitutionality of the applicable state statutes of limitations and repose. Thus, as a practical
matter and in the interest of comity, an Alabama court is best suited to adjudicate such matters.
The fourth factor supports abstention as this case was initially filed in the Alabama Circuit Court,
the state court is equipped to handle such matter, and this Court is not aware of any impediment to
the efficient adjudication of the claims in such forum.’ The fifth and sixth factors also favor
permissive abstention because as discussed above, Breland I has been closed for nearly a decade
and the outcome of the Removed Action will have no effect on the bankruptcy estate. The ninth
and eleventh factors further support abstention since trial of the malpractice claim would place an
unnecessary burden on the bankruptcy court's docket especially considering the lack of any benefit
to the bankruptcy estate and the request for a jury trial. Therefore, an analysis of the relevant

factors weigh in favor of permissive abstention.

Equitable Remand

The doctrine of equitable remand permits a bankruptcy court to which a cause of action is
removed to, “remand such claim or cause of action on any equitable ground.” 28 U.S.C. §1452.

Courts have noted that the equitable considerations relevant to determine the appropriateness of

8 Ala.Code §6-5-570 et seq. (1975).

% As David Hudgens was dismissed by Memorandum Opinion and Order entered April 4, 2025 (AP doc.61), this Court
notes that venue in Baldwin County may not be appropriate but will leave that the issue ef-enue to be determined by
the state court, if raised upon remand.
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equitable remand and permissive abstention under Sections 1452(b) and 1334(c)(1), are similar.
See McKee v. Lemons, 1999 U.S. Dist. LEXIS 8735 (S.D.Ala. Mar. 31, 1999)(citing In re
Donnington, 194 B.R. 750, 759 (Bankr.D.N.J.1996)). Examples of considerations relevant to
whether an action should be equitably remanded include: (1) Forum non-conveniens; (2) whether
the entire action of a bifurcated matter should be tried in the same court; (3) whether the state court
is better able to resolve state law questions; (4) the expertise of a particular court; (5) judicial
economy; (6) prejudice to the involuntarily removed party; (7) comity; and (8) the lessened
possibility of an inconsistent result. In re Norrell 198 B.R. 987 (Bankr.N.D.Ala.1996).

In addition to the reasons discussed above, comity and judicial economy strongly favor
equitable remand in this case. Since Breland I was closed in 2016, the outcome of the State Court
litigation will have no effect on the bankruptcy proceeding. Additionally a jury trial was
demanded. This Court also recognizes that the state court is best able to resolve the state law
matters. See Baggett v. First Nat’l Bank, 117 F.3d 1342. 1353 (11th Cir.1997); Hardy v.
Birmingham Bd. of Educ., 954 F.2d 1546, 1553 (11th Cir.1992) (holding that state courts have
long been considered the preferred arbiters of state-law claims, and the abstention powers have
been interpreted broadly). Thus, taking into consideration the facts and the equitable

considerations, the most appropriate forum for the parties to litigate is clearly the state court.

CONCLUSION
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For these reasons, this Court concludes that the Alabama Circuit Court is the appropriate
court to decide the remaining claims in the removed action. Accordingly, it is hereby ORDERED,
ADJUDGED, and DECREED as follows:

1. Breland’s Motion to Remand is GRANTED with regard to the remaining claims and

parties. '°

2. As David Hudgens (“Hudgens) was previously dismissed from this action, Breland

and his counsel are directed to take all actions necessary to ensure that no adverse action
is taken or attempted to be reinstated against Hudgens in the state court proceeding.

3. This Court retains jurisdiction to enforce its prior orders related to the dismissal of

Hudgens, Sanctions against Breland, and any other matter over which this Court’s
jurisdiction was previously retained.

Dated: July 11, 2025

el

/ﬂ-:R OLDSHUE
CHIEF U.S. BANKRUPTCY JUDGE

19 This Order does not constitute and should not be construed as any finding on the issues of whether or not Breland’s
purported claims or theories are precluded by the applicable Alabama statute of limitations, statute of repose, or other
legal or equitable grounds or whether or not such purported claims or theories have any merit, as this Court is simply
abstaining from considering such matters as set out hereinabove.
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